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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,640 ! 


A. RALPH D'ANDREA, 
Petitioner , 


iv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ON APPEAL FROM ORDER OF THE TAX COURT OF THE UNITED STATES 
DISMISSING PETITIONER'S PROCEEDING FOR LACK OF JURISDICTION 


BRIEF FOR PETITIONER 


OPINIONS BELOW 


The order from which this appeal is taken appears in the Appendix 
hereto at page 36. It is not officially reported. 


JURISDICTIONAL STATEMENT | 


This appeal is concerned with the dismissal by the Tax Court of 
the United States of the proceeding here involved. The order of 


dismissal is dated February 26, 1958. The Tax Court order denying 
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petitioner's motion to vacate the order of dismissal is dated April 16, 
1958. The petition for review was filed July 14, 1958. No income tax 
returns were filed for the years involved. Jurisdiction is conferred on 
this Court by Sections 7482 and 7483, Internal Revenue Code of 1954. 


STATEMENT OF CASE 


For the years 1945 to 1952, inclusive, pecitioner did not file 


income tax returns. 


Prior to March 31, 1956, petitioner resided at 64 East 34th Street, 
New York, New York. On or about April 1, 1956, petitioner moved 
from the 34th street address so, in a power of attorney, executed 
January 10, 1956 and filed with the Internal Revenue Service June 1, 
1956, he directed that all correspondence, documents and other data in 
connection with his tax problems be sent to him in care of Charles H. 
Renthal, 1501 Broadway, New York, New York. (J. A. 25, 31) 


Despite the direction contained in the power of attorney, the 
respondent, on June 25, 1957, mailed, by registered mail, a notice of 
deficiency to the petitioner at the 34th Street address in New York. 

(J. A. 3, 27) The said notice of deficiency was not delivered to peti- 
tioner and was returned to respondent on July 10, 1957. (J. A. 27) 


A petition was filed in the Tax Court on September 24, 1957, 
which was more than 90 days after the mailing of the undelivered notice 
of deficiency. 


Respondent made a motion to dismiss the Tax Court case on the 
ground that the petition was filed more than 90 days after mailing of 
the notice of deficiency. The motion was granted but with the Chief 
Judge of the Tax Court stating to petitioner's counsel "If there is evi- 
dence you can make application to reopen."' (J. A. 21) 


A motion to vacate the order of dismissal, supported by relevant 
exhibits, was filed March 19, 1958.(JA. 22) The Tax Court denied the 
motion to vacate in an order dated April 15, 1958, which read as 
follows: (J. A. 36) 
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"This proceeding was dismissed for lack of juris- 
diction on the ground that the Tax Court lacked | 
jurisdiction because the petition to the Court was 
not filed within the time allowed by statute. The 
petitioner has filed a motion to vacate that order 
of dismissal because the notice of deficiency was 
sent by registered mail to the petitioner at the: 
address shown on the return | whereas the peti- 
tioner had notified the Commissioner prior to the 
mailing of that notice that communications in. 
regard to his tax liability should be sent to him’ 
care of a named person at the address of that | 
person, which address was different from that of 
the taxpayer shown on his return. | 


"The taxpayer is thus hopelessly placed on the | 
horns of a dilemma. If the notice sent by regis- 
tered mail to the taxpayer at the address shown 
on his return was a proper notice under the law, 
then the order dismissing the proceeding for the 
reasons given therein was proper. But if that | 
notice was not a proper one as provided by law | 
because it was not sent by registered mail to the 
last address of the taxpayer known to the Com-_ 
missioner, then the record shows that no notice 
of deficiency was ever sent in accordance with © 
the law, and for that reason this Court has no | 
jurisdiction and the dismissal for lack of juris-. 
diction was not improper. After due considera- 
tion, it is 


"ORDERED, that the petitioner's motion to vacate 
is denied." 


STATUTES INVOLVED 


Internal Revenue Code of 1954: 
Sec. 6212. NOTICE OF DEFICIENCY. | 


(a) In General. - If the Secretary or his delegate determines 
that there is a deficiency in respect of any tax imposed by subtitles A 
‘or B, he is authorized to send notice of such deficiency to the taxpayer 
by registered mail. 7 


1 The Tax Court is in error when it refers to the address shown on the return. 


The parties are agreed that no returns were filed for the years ‘here involved. 
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(b) Address for Notice of Deficiency - 

(1) Income and gift taxes. - In the absence of notice 
to the Secretary or his delegate under section 6903 of the 
existence of a fiduciary relationship, notice of a deficiency 
in respect of a tax imposed by chapter 1 or 12, if mailed 
to the taxpayer at his last known address, shall be suffi- 
cient for purposes of such chapter and this chapter even if 
such taxpayer is deceased, or is under a legal disability, 
or, in the case of a corporation, has terminated its 
existence. 


Sec. 6213. RESTRICTIONS APPLICABLE TO DEFICIENCIES: 
PETITION TO TAX COURT. 


(a) Time for Filing Petition and Restriction on Assessment. - 
Within 90 days, or 150 days if the notice is addressed to a person out- 
side of the States of the Union and the District of Columbia, after the 
notice of deficiency authorized in section 6212 is mailed (not counting 
Saturday, Sunday, or a legal holiday in the District of Columbia as the 
last day), the taxpayer may file a petition with the Tax Court for a re- 
determination of the deficiency. Except as otherwise provided in sec- 
tion 6861 no assessment of a deficiency in respect of any tax imposed by 
subtitle A or B and no levy or proceeding in court for its collection shall 
be made, begun, or prosecuted until such notice has been mailed to the 
taxpayer, nor until the expiration of such 90-day or 150-day period, as 
the case may be, nor, if a petition has been filed with the Tax Court, 
until the decision of the Tax Court has become final. Notwithstanding 
the provisions of section 7421 (a), the making of such assessment or 
the beginning of such proceeding or levy during the time such prohibition 
is in force may be enjoined by a proceeding in the proper court. 

We He ee 2 ae a ok 

{c) Failure to File Petition. - If the taxpayer does not file a 
petition with the Tax Court within the time prescribed in subsection (a), 
the deficiency, notice of which has been mailed to the taxpayer, shall 
be assessed, and shall be paid upon notice and demand from the Secre- 
tary or his delegate. 


STATEMENT OF POINTS 


1. No valid notice of deficiency was issued. Consequently, the 
Tax Court should have dismissed the proceeding on that ground and not 
on the ground that the petition was not timely filed. 








5) 


SUMMARY OF ARGUMENT 


The petitioner did not file tax returns for the years here involved. 
More than a year prior to the issuance of the notice of deficiency, he 
filed a power of attorney with the Internal Revenue Service directing 
that all correspondence regarding his tax liability be sent in care of 
Charles H. Renthal, 1501 Broadway, New York, New York. Despite 
the said direction, the respondent mailed the notice of deficiency, by 
registered mail, to his former residence, which he had vacated more 
than a year previously. The notice of deficiency was not delivered and 
was returned to the sender. Petitioner mailed a petition to the Tax 
Court on the ninety-first day after the notice was mailed to his former 
residence. The Tax Court dismissed the proceeding because the petition 
was not filed within the time prescribed by the statute. | 


Petitioner contends that the statute provides the notice of deficiency 
must be mailed to the taxpayer by registered mail to his last known ad- 
dress. The decisions hold that if the Commissioner fails to so mail the 
notice, it is invalid. : 

The Government will not be prejudiced if the dismissal was on the 
ground a valid notice of deficiency had not been mailed. This is So be- 
cause, as no returns were filed, limitations has not run against the 
Commissioner. He can protect his interests by now issuing a valid 
properly-addressed notice of deficiency. ! 


ARGUMENT 


This is a simple case, with a limited issue. It is: Was the Tax 
Court in error in dismissing the case on the ground the petition was not 
filed within the time prescribed by statute? ; 

The petitioner did not file tax returns for the years 1945 to 1952 
inclusive. He formerly lived on 34th Street in New York City. On or 
about April 1, 1956, petitioner moved from the 34th Street address. On 


June 1, 1956 he filed with the Internal Revenue Service a power of 
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attorney directing that all correspondence with respect to his tax liability 
be sent to him in care of Charles H. Renthal, 1501 Broadway, New York, 
New York. Despite this instruction, the respondent, on June 25, 1957, 


mailed a notice of deficiency by registered mail to petitioner's former 
address. This notice was not delivered and was returned to the respond- 
ent by the post office. 


A petition was mailed to the Tax Court on the ninety-first day after 
the mailing of the improperly addressed notice of deficiency. Upon 
motion of the respondent, the Tax Court dismissed the petition because 


it was not filed within the time prescribed by statute. 


A motion to vacate the order of dismissal was denied on the ground 
that the Tax Court was without jurisdiction on one of two grounds: 


(1) "If the notice sent by registered mail to the tax- 
payer at the address shown on his return! was a 
proper notice under the law, then the order dis- 
missing the proceeding for the reasons given 
therein was proper." 


"But if that notice was not a proper one as pro- 
vided by law because it was not sent by regis- 
tered mail to the last address of the taxpayer 
known to the Commissioner, then the record 
shows that no notice of deficiency was ever sent 
in accordance with the law, and for that reason 
the Court has no jurisdiction and the dismissal 
for lack of jurisdiction was not improper." 
The petitioner contends that the notice of deficiency is invalid 
because it was not mailed by registered mail to the petitioner's last 


known address. 


The Government will not be prejudiced if the dismissal was on the 
ground a valid notice of deficiency had not been mailed. This is so be- 
cause, aS no returns were filed, limitations has not run against the 
Commissioner. He can protect his interests by now issuing a valid, 
properly addressed notice of deficiency. 


i The Tax Court is in error when it refers to the address shown on the returns. 


No returns were filed. 
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The statute is specific in stating that if the Commissioner deter- 
mines a deficiency, "he is authorized to send a notice of stich deficiency 
to the taxpayer by registered mail."' This notice is to be "mailed to the 
taxpayer at his last known address" (86212, Internal Revenue Code). 


Likewise, the statute is specific in stating that no assessment of 
a deficiency shall be made until the notice provided in 86212 has been 
mailed. (86212 Internal Revenue Code). 


Since the advent of the Tax Court, there have been many decisions 
dealing with the sufficiency of notices of deficiency. The Tax Court has 
been quite strict in requiring absolute compliance with the language of 
the statute. If the notice of deficiency is addressed incorrectly, returned 
undelivered and remailed to the correct address, the latter mailing is the 
one required by the statute. Walter G. Morgan, 5. B.T.A, 1035 (1927). 


There is no valid notice if the notice is incorrectly addressed, 
returned to the Commissioner and a second notice delivered by hand to 
the taxpayer's representative. Henry M. Day, 12 B.T.A. 161, (1928) 


In deciding Henry Wilson, 16 B.T.A. 1280, The Board of Tax 
Appeals (now the Tax Court) stated: (p. 1290): ! 


"Since the original mailing did not under our decisions 
constitute such a notice as the statute contemplates, 
in that it was not mailed to the correct address, and 
since the second notice enclosing the first did not 
constitute a compliance with the statute in that it was 
not registered, it is apparent that no notice, either 
for the year 1922 or 1923, such as that provided for 
by statute, was ever sent to the petitioner. Asa 
consequence, we must hold that there is no basis for 
a proceeding. before this Board in the case of this 
petitioner for either of the years 1922 or 1923, iand, 
being without jurisdiction, we dismiss the proceed- 
ing." 


The Courts of Appeals have reached varying conclusions depending 
on the equities involved and distinguishing factors in particular cases. 
The Third Circuit in Heinemann Chemical Co. v. Heiner, (1937) 92 F. 
(2d) 344, quoted with favor the opinion of the Board of Tax Appeals in 
Henry M. Day, 12 B.T.A. 161, stating: (p. 346) 
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"Any other method of notice does not comply 
with the statute and is invalid. The method 
directed by the statute is mandatory." 
The Third Circuit in the Heinemann case also cites Botany Mills v. 
United States, 278 U. S. 282, 289 as follows: 
"When a statute limits a thing to be done in 
a particular mode, it includes the negative 
of any other mode." 
The Ninth Circuit held in Welch v. Schweitzer, (1939) 106 F. (2d) 
885, that if the Commissioner has learned of a later address for the 
taxpayer than that shown on the return, a notice of deficiency mailed to 
the taxpayer at the address shown on the return is invalid. 


In United States v. Lyman (D. C. Mass. 1940), 36 F. Supp. 53, 
the Government successfully argued that a notice of deficiency sent to a 
known address different than that on the return was a proper notice. 


The latest court decision directly in point is Moore v. Welch, 
decided August 1, 1958 by the United States District Court Southern 
District of Ohio. Para. 58-5171 P.-H. Fed. 1958. In the Moore case 
the District Court held that a valid notice of deficiency had not been 
issued because it was mailed to an erroneous address, and not mailed 
by registered mail to the taxpayer's last known address. 


This Court has not passed on the exact question here involved. 
However, it did resolve a related question in favor of the Government in 
a two-to-one decision in Dolezilek v. Commissioner, (1954) 212 F. (2d) 
458, 45 A.F.T.R. 1439. The Dolezilek case is clearly distinguishable 
from the case at bar. There the notice of deficiency was properly 
mailed by registered letter to the taxpayer's proper address on March 11, 
1952. Two notices were mailed to Mrs. Dolezilek advising her that a 
registered letter was being held for her at the post office. She did not 
go nor send to the post office to get it. The letter was returned to the 
Internal Revenue Service marked ''Unclaimed - Refused". On April 25, 
1952, a deputy collector went to the taxpayer's home and personally 
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handed her the notice of deficiency. A petition was filed with the Tax 


Court more than ninety days after the notice was mailed, though less 
than ninety days after the notice was delivered. This Court, with 
Judge Wilbur K. Miller dissenting, held that the Tax Court was without 
jurisdiction. Judge Miller in his dissent said he thought that under the 
statute Mrs. Dolezilek was entitled to her day in court. : 


We make the same contention here. Obviously, the deficiency as 
asserted is based upon gross receipts, without deductions. ‘Conse- 
quently, the tax is grossly overstated. Under a recent Supreme Court 
decision, Flora v. United States, 2 L. ed 2d 1165, decided June 16, 
1958, the CESeAee of an assessed tax can be litigated only if the entire 
tax is paid. Because of petitioner's economic condition, such payment 
is utterly impossible. Unless he is given his day in court, he will be 
plagued by demands for a tax that even the taxing officials admit is 
overstated. ! 


| 


CONCLUSION 


This Court should reverse the Tax Court. | 
| 
Respectfully submitted, 
ROBERT ASH | 


1921 Eye Street, N. W. 
Washington 6, D.C. | 


Attorney for Petitioner 


September 30, 1958 
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JOINT APPENDIX 


[ Filed September 25, 1957] 
A. Ralph D'Andrea 
Petitioner, 
v. Docket No. 70202 


Commissioner of Internal Revenue 
Respondent. 


we ee ee ee ee ee” 


PETITION : 

The above-named petitioner hereby petitions for a redetermina- 
tion of the deficiency set forth by the Commissioner of Internal Revenue 
in his notice of deficiency dated June 25th, 1957, and as the! ‘basis for 
his case alleges as follows: : 

1. The petitioner is an individual with principal residence at 
6357 Greene Street, Philadelphia 44 Penna. 

2. The notice of deficiency (a copy of which is atinsied and 
marked Exhibit A) was mailed to the petitioner on June 25th, 1957. 

3. The deficiencies as determined by the Commissioner are in 
income taxes for the calendar years, as set forth below: 3 


INCOME TAX : 
50% 25% Section Section 
Fraud Delinquency 294(d)(1)(A) 294(d)(2) 
Year Deficiency Penalty Penal 


ty Penalty Penalty 
$ 904.48 $ 325.62 $ 217.07 


1945 $ 3,617.90 $ 1,808.95 

1946 4,322.91 2,161.46 1,080.73 389.05 — 259.37 
1947 12,910.86 6,455.43 3,227.72 1,161.97 . 774.65 
1948 7,273.60 3,636.80 1,818.40 654.62 436.42 
1949 13,340.52 6,670.26 3,335.13 1,200.64 | 800.43 
1950 8,486.65 4,243.32 2,121.66 763.81 509.20 
1951 10,184.12 5,092.06 2,546.03 916.56 611.05 
1952 3,293.48 1,646.74 823.37 296.42 197.61 
Totals $63,430.04 $31,715.02 $15,857.52 $5,708.69 $3, 805.80 


of which the entire amount is in dispute. 


4- The determination of tax set forth in the said notice of 


deficiency is based upon the following errors: 


| 
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No examination of available data has ever been made for the 
years involved. Determination of tax has been arbitrarily arrived at 
with no recourse to taxpayer's records. 

5- The facts upon which the petitioner relies as the basis of 
this case are as follows: 

Evidence, documents and records in the possession of the 
Petitioner indicate no tax liabilities for the years in question. 

Wherefore, the petitioner prays that this Court may try the 
case and find for the petitioner. 


/s/ A. Ralph D'Andrea 
(A. Ralph D'Andrea) 


Petitioner 


Post Office Address 
6357 Greene Street 
Philadelphia 44, Penna. 


STATE OF NEW YORK ) 
) ss. 
County of New York ) 


A. Ralph D'Andrea, being duly sworn, says that he is the 
petitioner above named; that he has read the foregoing petition, or had 
the same read to him, and is familiar with the statements contained 
therein, and that the statements contained therein are true, except those 
stated to be upon information and belief, and that those he believes to be 
true. 

/s/ A. Ralph D'Andrea 
Subscribed and sworn to be- 


fore me this day of 
September, 1957. 


LOUIS STARKHAND 
Notary Public State of New York 


x**x* kK *E * 
Commission Expires March 30, 1958 


[SEAL] 
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U.S. TREASURY DEPARTMENT 
INTERNAL REVENUE SERVICE 
Regional Commissioner 
New York 7, N. Y. 


In replying refer to: 
AP:NY:PFP:ECH June 25, 1957 


Mr. Charles H. Renthal 
1501 Broadway 
New York 36, New York 


Dear Mr. Renthal: | 
Pursuant to the authority conferred upon you in a power of 
attorney on file with the Internal Revenue Service, there is transmitted 
herewith a carbon copy of a letter with enclosures, — to the tax- 
payer whose name and address are given below. | 
It is important that any inquiry or reply be addressed to the 
Associate Chief, Appellate, 90 Church Street, New York 1, New York. 
Very truly yours, : 
/s/ Ellis L. Zacker| 
Associate Chief, Appellate Division 
Enclosures: | 


Letter 
Statement 

Pub. #160 
Agreement form 


Name and address Mr. A. Ralph D'Andrea 
of Taxpayer 64 East 34th Street | 
New York, New York | 


June 25, 1957 


Mr. A. Ralph D'Andrea | 
64 East 34th Street 
New York, New York 


Dear Mr. D'Andrea: | 
The determination of your income tax liability for the taxable 
years ended December 31, 1945, December 31, 1946, December 31, 
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1947, December 31, 1948, December 31, 1949, December 31, 1950, 
December 31, 1951 and December 31, 1952 disclosed deficiencies in 
tax aggregating $63,430.04 and penalties aggregating $57,087.03, as 
shown in the statement attached. 

In accordance with the provisions of existing internal revenue laws, 
notice is hereby given of the deficiencies mentioned. 

Within 90 days from the date of the mailing of this letter you may 
file a petition with The Tax Court of the United States, at its principal 
address, WASHINGTON 4, D. C., for a redetermination of the defi- 
ciencies. In counting the 90 days you may not exclude any day unless 
the 90th day is a Saturday, Sunday or legal holiday in the District of 
Columbia in which event that day is not counted as the 90th day. Other- 
wise Saturdays, Sundays and legal holidays are to be counted in comput- 
ing the 90-day period. 

Should you not desire to file a petition, you are requested to exe- 
cute the enclosed form and forward it to the Associate Chief, Appellate, 
90 Church Street, New York 7, New York. The signing and filing of this 
form will expedite the closing of your returns by permitting an early 
assessment of the deficiencies, and will prevent the accumulation of 
interest, since the interest period terminates 30 days after receipt of 
the form, or on the date of assessment, or on the date of payment, 
whichever is earlier. 


Very truly yours, 
RUSSELL C. HARRINGTON 
Commissioner 
By: /s/ Ellis L. Zacker 
Enclosures: Associate Chief, Appellate Division 
Statement 
Pub. #160 
Agreement form 


ECH:1r-6 


AP :NY:PFP:ECH 
STATEMENT 


Mr. A. Ralph D'Andrea 
64 East 34th Street 
New York, New York 


Tax Liability for the Taxable Years Ended 
December 31, 1945 
December 31, 1946 
December 31, 1947 
December 31, 1948 
December 31, 1949 
December 31, 1950 
December 31, 1951 
December 31, 1952 


INCOME TAX 


50% 25% Section | Section 
Fraud Delinquency 294(d)(1)(A) eae 


Penalty Penalty Penal Penalty 


Year Deficiency 
$ 1,808.95 $ 904.48 $ 325.62 5 217.07 


1945 $ 3,617.90 


1946 
1947 
1948 
1949 
1950 
1951 


4,322.91 
12,910.86 
7,273.60 
13,340.52 
8,486.65 
10,184.12 


2,161.46 
6,455.43 
3,636.80 
6,670.26 
4,243.32 
5,092.06 


1,080.73 
3,227.72 
1,818.40 
3,335.13 
2,121.66 
2,546.03 

823.37 


389.05 
1,161.97 
654.62 
1,200.64 
763.81 
916.56 
296.42 


259.37 
774.65 
436.42 
800.43 
509.20 
611.05 
197.61 


1952 3,293.48 
Totals $63,430.04 


1,646.74 


$31,715.02 $15,857.52 $5,708.69 $3, 805.80 


In making this determination of your income tax liability, careful 
consideration has been given to the report of examination a Decem - 
ber 1, 1955. , 

The 25 percent ad valorem addition has been asserted under the 
provisions of Section 291 of the Internal Revenue Code of 1939 for 
failure to file your income tax returns for each of the taxable years 
ended December 31, 1945 through 1952, inclusive, within the time pre- 
scribed by law. | 


The 50 percent ad valorem addition has been asserted for each 
of the taxable years ended December 31, 1945 through 1952, inclusive, 
in accordance with the provisions of Section 293(b) of the Internal 


Revenue Code of 1939. 
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The penalty for failure to file Declarations of Estimated Tax 
for each of the taxable years ended December 31, 1945 through 1952 
inclusive, has been asserted in accordance with the provisions of Sec- 
tion 294(d){1){A) of the Internal Revenue Code of 1939. 

Inasmuch as you have substantially underestimated your esti- 
mated tax for each of the taxable years ended December 31, 1945 
through 1952 inclusive, the addition to the tax provided by Section 
294(d)(2) of the Internal Revenue Code of 1939 has been asserted. 

A ccpy of this letter and statement has been mailed to your 
representative, Mr. Charles H. Renthal, 1501 Broadway, New York 26, 
New York, in accordance with the authority contained in the power of 
attorney executed by you. 

Taxable Year Ended December 31, 1945 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return $ None 
Unallowable deductions and additional income: 

{a} Income from profession 12,653.41 
Total $12,653.41 
Nontaxable income and additional deductions: 

(b) Standard deduction 500.00 
Net income as corrected $12,153.41 


EXPLANATION OF ADJUSTMENTS 
{a) It has been determined that you have failed to report income 
from your business or profession for the years 1945 through 1952 as 
follows: 


Year Unreported Income 
1945 $12,653.41 
1946 15,617.93 
1947 31,597.38 
1948 23,436.04 
1949 34,711.40 
1950. _ 25,233.17 
1951. 26,346.86 
1952 | 12,403.53 


(b) It has been determined that you are entitled to a standard 
deduction from income in the amount of $500.00 for the years 1945, 
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1946 and 1947 and a standard deduction in the amount of 1, 000. 00 for 
the years 1948 through 1952 inclusive. 

COMPUTATION OF TAX ! 
Net income, as corrected $12,153.41 


Surtax exemption | 500.00 
Surtax net income $11,653.41 
Surtax $ 3,268.30 
Net income as corrected $12,153.41 | 

Less: Normal tax exemption 500.00 

Balance subject to normal tax $11,653.41 ! 

Normal tax (3% of $11,653.41) | 349.60 
Total normal and surtax : $ 3,617.90 
Corrected tax liability $ 3,617.90 
Tax liability disclosed by return (none filed) none 
Deficiency of income tax $ 3,617.90 
50% Penalty $ 1,808.95 
25% Penalty $ 904.48 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE A 
DECLARATION OF ESTIMATED TAX ON TIME UNDER SECTION 
294(d)(1)(A), IRC of 1939 


Corrected tax $ 3,617.90 
Less: Withholding tax actually withheld ' none 
Balance to be divided into 4 installments due $ 3,617.90 


Addition for 1% for each ad- Not more 
installment first month ditional month than 10% 


Amount due due date unpaid or fraction assessable 

$ 904.48 3/15/45 5% 5% $ 90.45 
904.48 6/15/45 5% 5% : 90.45 
904.47 9/15/45 5% 5% ' 90.45 
904.47 1/15/46 5% 1% | 54.27 


$3,617.90 Addition to tax $325.62 





8 
Taxable Year Ended December 31, 1945 


COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 


UNDER SECTION 294(d)(2) OF THE IRC OF 1939 


Corrected tax 


Less: Withholding tax actually withheld $ None 


Estimated tax None 


Balance 
Addition to tax (6% of $3,617.90) 
Taxable Year Ended December 31, 1946 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
(a) Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 
EXPLANATION OF ADJUSTMENTS 


$ 3,617.90 


None 


$ 3,617.90 
217.07 


$ None 


15,617.93 


$15,617.93 


500.00 
$15,117.93 


(a) and (b) See explanation of similar adjustments to net income 


for the year 1945. 
COMPUTATION OF TAX 


Net income as corrected 
Less: Personal exemption 


Net income subject to normal and surtax 


Combined tentative normal and surtax 
Less: 5% of $4,550.43 


Total normal and surtax 


Corrected tax liability 

Tax liability disclosed by return (none filed) 
Deficiency of income tax 

50% Penalty 

25% Penalty 


$15,117.93 
500.00 


$14,617.93 


% 4,550.43 
227.52 


$ 4,322.91 


$ 4,322.91 
None 


3 2,161.46 
$ 1,080.73 
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Taxable Year Ended December 31, 1946 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME aioe eg SEC- 


TION 294(d)(1)(A), IRC OF 1939 


Corrected tax $ 4,322.91 
Less: Withholding tax actually withheld | None 

Balance to be divided into 4 installments due $ 4,322.91 
' Addition for 1% for each ad- Not more 
Installment first month ditional month than 10% 

amount due due date unpaid or fraction assessable 
$1,080.73 3/15/46 5% 5% - $108.07 
1,080.73 6/15/46 5% 5% 108.07 
1,080.73 9/15/46 5% 5% — 108.07 
1,080.72 1/15/47 5% 1% | 64.84 
$4,322.91 Addition to tax | $389.05 


COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 


UNDER SECTION 294(d)(2) OF THE IRC OF 1939 
Corrected tax 


Less: Withholding tax actually withheld $ None 
Estimated tax None 
Balance 


Addition to tax (6% of $4,322.91) 


Taxable Year Ended December 31, 1947 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
(a) Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 


EXPLANATION OF ADJUSTMENTS 


year 1945. 





$4,322.91 


None 
$4,322.91 
$ 259.37 


$ None 

$31,597.38 
$31,597.38 
| 500.00 
$31,097.38 


(a) and (b) See explanation of adjustments to net income for the 
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Taxable Year Ended December 31, 1947 
COMPUTATION OF TAX 


Net income as corrected $31,097.38 
Less: Personal exemption 500.00 


Net income subject to normal and surtax $30,597.38 


Combined tentative normal and surtax $13,590.38 
Less: 5% of $13,590.38 679.52 


Total normal and surtax $12,910.86 


Corrected tax liability $12,910.86 
Tax liability disclosed by return (none filed) None 


Deficiency of income tax $12,910.86 
50% penalty $ 6,455.43 
25% penalty $ 3,227.72 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME UNDER SEC- 
TION 294(d)(1)(A), IRC OF 1939 


Corrected tax $12,910.86 
Less: Withholding tax actually withheld None 


Balance to be divided into 4 installments due $12,910.86 
addition for 1%for eachad- Not more 


installment first month ditional month than 10% 
amount due due date unpaid or fraction assessable 


$3,227.71 3/15/47 $322.77 
3,227.71 6/15/47 322.77 
3,227.72 9/15/47 322.77 
3,227.72 1/15/48 193.66 


$12,910.86 Addition to tax $1,161.97 


COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 
UNDER SECTION 294(d)(2) OF THE IRC OF 1939 


Corrected tax $12,910.86 
Less: Withholding tax actually withheld $ None 
Estimated tax None None 


Balance $12,910.86 
Addition to tax (6% of $12,910.86) $ 774.65 
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Taxable Year Ended December 31, 1948 


ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
(a) Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 


EXPLANATION OF ADJUSTMENTS 


$ None 


23,436.04 


$23,436.04 


_1,000.00 
$22,436.04 


(a) and (b) See explanation of adjustments to net income for the 


year 1945. 


COMPUTATION OF INCOME TAX 


Net income as corrected 
Less: Exemption 


Income subject to tentative tax 
Tentative tax 


$ 400.00 at 17% $ 68.00 
$7,888.18 at 12% 946.58 


Tax reduction: 


Total tax reduction 
Combined normal tax and surtax 


Corrected income tax liability 
Income tax liability disclosed by return (none filed) 


Deficiency of income tax 


50% Penalty 
25% Penalty 


$22,436.04 
"600.00 


$21,836.04 
$ 8,288.18 


$ 1,014.58 
$ 7,273.60 
$ 7,273.60 
| None 

$ 7,273.60 
$ 3,636.80 
$ 1,818.40 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME UNDER SEC- 


TION 294(d)(1)(A), IRC of 1939 


Corrected tax 
Less: Withholding tax actually withheld 


Balance to be divided into 4 installments due 


5 7,273.60 


__None_ 


$ 7,273.60 
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Addition for 1% for each ad- Not More 
Installment first month ditional month than 10% 

amount due due date unpaid or fraction assessable 
$1,818.40 3/15/48 5% 5% $181.84 
1,818.40 6/15/48 5% 5% 181.84 
1,818.40 9/15/48 5% 5% 181.84 
1,818.40 1/15/49 5% 1% 109.10 
$7,273.60 $654.62 


COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 


UNDER SECTION 294(d)(2) OF THE IRC OF 1939 
Corrected tax 


Less: Withholding tax actually withheld $ None 
Estimated tax None 
Balance 


Addition to tax (6% of $7,273.60) 


Taxable Year Ended December 31, 1949 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
(a) Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 


EXPLANATION OF ADJUSTMENTS 


$ 7,273.60 


None 
$ 7,273.60 
$ 436.42 


$ None 


34,711.40 


$34,711.40 


1,000.00 


$33,711.40 


(a) and (b) See explanation of adjustments to net income for the 


year 1945. 
COMPUTATION OF INCOME TAX 


Net income as corrected 
Less: Exemption 


Income subject to tentative tax 


Tentative tax 
Tax Reduction: $ 400.00 at 17% $ 68.00 
$14,782.41 at 12% 1,773.89 


Total Tax Reduction 
Combined normal tax and surtax 


$33,711.40 
600.00 


$33,111.40 
$15,182.41 


1,841.89 
$13,340.52 
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Taxable Year Ended December 31, 1949 
COMPUTATION OF INCOME TAX 


Corrected income tax liability 
Income tax liability disclosed by return (none filed) 


Deficiency of income tax 


50% penalty 
25% penalty 


$13,340.52 
| None 


$13,340.52 


$ 6,670.26 
-$ 3,335.13 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME UNDER SEC- 


TION 294(d)(1)(A), IRC OF 1939 


Corrected tax 
Less: Withholding tax actually withheld 


Balance to be divided into 4 installments due 


Addition for 1% for each ad- 
installment first month ditional month 
Amount due due date unpaid or fraction 
$ 3,335.13 3/15/49 5% 5% 
3,335.13 6/15/49 5% 5% 
3,335.13 9/15/49 5% 5% 
3,335.13 1/15/50 5% 1% 
$13,340.52 


"$13,340.52 


None 


$13,340.52 


‘Not more 
than 10% 
/ assessable 


$ 333.51 
333.51 
333.51 
200.11 


$1,200.64 


COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 


UNDER SECTION 294(d)(2) OF THE IRC OF 1939 


Corrected tax 
Less: Withholding tax actually withheld 
Estimated tax 


Balance 
Addition to tax (6% of $13,340.52 


$ None 


Taxable Year Ended December 31, 1950 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
(a) Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 


None 


$13,340.52 


| 


None 


$13,340.52 
$ 800.43 


$ None 


25,233.17 
$25,233.17 


1,000.00 


$24,233.17 
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17 Taxable Year Ended December 31, 1950 
EXPLANATION OF ADJUSTMENTS 
(a) and (b) See explanation of adjustments to net income for 


the year 1945. * 
COMPUTATION OF INCOME TAX 

Net income as corrected $24,233.17 
Less: Exemption 600.00 “ 
Income subject to tentative tax $23,633.17 
Tentative tax $ 9,343.57 
Tax reduction: $ 400.00 at 13% $ 52.00 

8,943.57 at 9% 804.92 
Total tax reduction 856.92 
Combined normal tax and surtax $ 8,486.65 
Corrected income tax liability $ 8,486.65 
Income tax liability disclosed by return (none filed) None 
Deficiency of income tax $ 8,486.65 
50% Penalty $ 4,243.32 
25% Penalty $ 2,121.66 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME UNDER SEC- 
TION 294(d)(1)(A), IRC OF 1939 


Corrected tax $ 8,486.65 
Less: Withholding tax actually withheld None 
Balance to be divided into 4 installments due $ 8,486.65 


) Addition for 1%for eachad- Not more 
Installment first month ditional month than 10% 


Amount due _ due date unpaid or fraction assessable 

$2,121.66 3/15/50 5% 5% $212.17 
2,121.66 6/15/50 5% 5% 212.17 
2,121,66 9/15/50 5% 5% 212.17 
2,121.67 1/15/51 5% 1% 127.30 


$8,486.65 Addition to tax $763.81 
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Taxable Year Ended December 31, 1950 


COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 


UNDER SECTION 294(d)(2) OF THE IRC OF 1939 


Corrected tax 
Less: Withholding tax actually withheld 
Estimated tax 


Balance 
Addition to tax (6% of $8,486.65) 


$ None 


Taxable Year Ended December 31, 1951 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
(a) Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 


EXPLANATION OF ADJUSTMENTS 


None 


-$ 8,486.65 


None 


-$ 8,486.65 
-$ 509.20 


' 
| 
' 


| $ None 


26,346.86 


26,346. 
$26,346.86 


1,000.00 


: ,000. 
$25,346.86 


(a) and (b) See explanation of adjustments to net income for the 


year 1945. 


COMPUTATION OF INCOME TAX 


Net income as corrected 
Less: Exemption 


Income subject to tax 
Tax on $24,746.86 


Corrected income tax liability 
Income tax liability disclosed by return (none filed) 


Deficiency of income tax 


50% Penalty 
25% Penalty 


TION 294(d)(1)(A), IRC OF 1939 


Corrected tax 
Less: Withholding tax actually withheld 


Balance to be divided into 4 installments due 


$25,346.86 


600.00 


$24,746.86 
$10,184.12 
$10,184.12 


None 


$10,184.12 


-$ 5,092.06 
$ 2,546.03 


COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME UNDER SEC- 


: $10,184.12 


7 None 
$10,184.12 
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16 
Taxable Year ended December 31, 1951 


: Additionfor 1%for eachad- Not more 
Installment first month ditional month than 10% 

Amount due __ due date unpaid or fraction assessable 
$ 2,546.03 3/15/51 5% 5% $254.60 
2,546.03 6/15/51 5% 5% 254.60 
2,546.03 9/15/51 5% 5% 254.60 
2,546.03 1/15/52 5% 1% 152.76 
$10,184.12 Addition to tax $916.56 





COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 
UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 


UNDER SECTION 294(d)(2) OF THE IRC OF 1939 


Corrected tax 

Less: Withholding tax actually withheld $ None 
Estimated tax None 

Balance 


Addition to tax (6% of $10,184.12) 


Taxable Year Ended December 31, 1952 
ADJUSTMENTS TO NET INCOME 


Net income as disclosed by return 
Unallowable deductions and additional income: 
{a} Income from profession 


Total 
Nontaxable income and additional deductions: 
(b) Standard deduction 


Net income as corrected 


EXPLANATION OF ADJUSTMENTS 


$10,184.12 


None 


$10,184.12 
$ 611.05 


$ None 
12,403.53 
$12,403.53 


_ 1,000.00 
$11,403.53 


(a) and (b) See explanation of adjustments to net income for the 


year 1945. 


COMPUTATION OF INCOME TAX 


Net income as corrected 
Less: Exemption 


Income subject to tax 
Tax on $10,803.53 


Corrected income tax liability 
Income tax liability disclosed by return (none filed) 


Deficiency of income tax 
50% Penalty 
25% Penalty 


$11,403.53 
600.00 


$10,803.53 
$ 3,293.48 
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Taxable Year Ended December 31, 1952 : 
COMPUTATION OF ADDITION TO TAX FOR FAILURE TO FILE 
A DECLARATION OF ESTIMATED TAX ON TIME UNDER SEC- 
TION 294(d)(1)(A), IRC of 1939 


Corrected tax | $ 3,293.48 
Less: Withholding tax actually withheld : None 


Balance to be divided into 4 installments due - $ 3,293.48 


Addition for 1% for each ad-| Not more 
Installment first month ditional month | than 10% 
Amount due — due date i or fraction assessable 


$ 823.37 3/15/52 . 5% $82.34 
823.37 6/15/52 5% 82.34 
823.37 9/15/52 5% 82.34 
823.37 1/15/53 1% . 49.40 


$3,293.48 Addition to tax | $296.42 
COMPUTATION OF ADDITION TO TAX FOR SUBSTANTIAL 


UNDERESTIMATION OF DECLARATION OF ESTIMATED TAX 
UNDER SECTION 294(d)(2) OF THE IRC OF 1939 


Corrected tax | $ 3,293.48 
Less: Withholding tax actually withheld $ None 3 
Estimated tax None | None 


Balance | $ 3,293.48 
Addition to tax (6% of $3,293.48) '$ 197.61 


{ 
| 


[ Filed November 22, 1957] 
MOTION TO DISMISS 

COMES NOW the respondent and moves that this case be dis- 
missed for lack of jurisdiction for the reason that the petition was not 
filed within ninety days after the mailing of the statutory notice of 
deficiency (not counting Saturday, Sunday, or a legal holiday in the 
District of Columbia as the 90th day), as provided in Section 6213(a) of 
the Internal Revenue Code of 1954. 

In support of this motion the Commissioner shows that the 
notice of deficiency was mailed to the petitioner on June 25, 1957; that 
the time for filing a petition with the Tax Court expired on September 23, 
1957, which date was not a Saturday, Sunday, or a legal holiday in the 
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District of Columbia; and that the petition herein was not delivered by 

the United States mail to the Tax Court until September 24, 1957, 

pursuant to Section 7502 of the Internal Revenue Code of 1954. 
WHEREFORE, it is prayed that this motion be granted. 


Nelson P. Rose 
WGO 


NELSON P. ROSE 
Chief Counsel 
OF COUNSEL: Internal Revenue Service 
ELMER T. KEMPER 
Regional Counsel 
THEODORE E. DAVIS 
Special Attorney 
Internal Revenue Service 


[ Filed Feb. 20, 1958] 


OFFICIAL REPORT OF PROCEEDINGS 
BEFORE 
THE TAX COURT OF THE UNITED STATES 


* 


Courtroom No. 2 
Internal Revenue Building 


12th and Constitution Avenue, N.W. 
Wednesday, February 19, 1958 Washington, D. C. 


The proceedings in the above-entitled matter came on for hear- 
ing, pursuant to notice, at 10:40 o'clock a.m. 
BEFORE: . 
HONORABLE J. EDGER MURDOCK, Judge. 
APPEARANCES: 
MILTON YOUNG on behaif of the Petitioner. 
ROBERT C. WHITLEY on behalf of the Respondent. 


PROCEEDINGS 
THE CLERK: Docket No 70202, A. Ralph D'Andrea. 
MR. YOUNG: Milton Young for the Petitioner. 
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MR. WHITLEY: Robert C. Whitley for Respondent. 

If the court please, this is the Respondent's motion to dismiss 
for lack of jurisdiction, the grounds being that the petition was filed on 
the ninety-second day after the mailing of the deficiency = 

THE COURT: What are those dates? 

MR. WHITLEY: June 25, 1957, the mailing date of the deficiency 
notice. The ninety days expired Monday, September 23, 1957 . The 
petition was filed September 25, 1957, and the envelope was postmarked 
September 24 which was one day later than the ninety day period anyway. 

THE COURT: You put in your proof. ! 

MR. WHITLEY: I offer a photostatic copy of the mailing list. 

THE COURT: It may be admitted. 

MR. YOUNG: May I be heard on an application for’ a continuance ? 

THE COURT: No, because the thing is dead. You have had two 
or three applications for continuance already. The last one was denied 
and we don't have any jurisdiction. What is the use of preserving any- 
thing like that? | 

MR. YOUNG: If I thought the court had no jurisdiction, I would 

25 not make the application. 

THE COURT: I know it has not. Go ahead. 3 

MR. YOUNG: The issue is a question of whether or not a peti- 
tion was mailed to the last known address of the Petitioner. I was 
retained in this matter just a few days ago, I believe about a week ago. 
The petition was filed by the taxpayer per se. I have attempted to obtain 





a continuance from Government counsel, and in fairness with them their 
position is that the application would be better orally made. 

THE COURT: Well, there was a motion here -- | 

MR. YOUNG: Motion was made by Petitioner. : 

THE COURT: -- to extend the calendar for hearing. I suppose 
that meant a continuance. It was set for hearing on January 8 and a 





request was made to continue and the Commissioner indicated no objec- 
tion and it was granted. Then another motion for a continuance was 
filed on February 5 and that was denied. If you want to raise some point 


: 
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like that, why don't you get your material together and make a motion 
today or make it clear today? 

MR. YOUNG: I have a motion here for a continuance. 

THE COURT: I know that, but I am not going to grant any con- 
tinuance. 

MR. YOUNG: The reason there is no evidence before you is 
because in the short time since I have been called into the matter I have 
not been able to collate the evider.ce -- what was the Petitioner's 

address and whether or not that one is the one corresponding to 
the statutory notice, and if it was not whether that was known to the 
Commissioner. I do not want to make any representations to the court 
unless I am satisfied they are so, and I haven't had time to determine 
whether they are so or not. I think they are. 

Also, the evidence as given to me will indicate that the Commis- 
sioner has mailed other notices to the taxpayer at the address claimed 
to have been his last known address, and there may be oral testimony of 
witnesses necessary. I respectfully request a continuance of at least 
four weeks at this time in order to collate this evidence. 

Also, the case may be set down for hearing in New York in view 
of the fact that witnesses are there and the evidence is there. I don't in 
all candor urge that second point until I am satisfied, sir, that it is 
necessary the hearing be in New York. I don't know at this time whether 
that is so or not, but I would like to have a continuance of this most 
important motion. The amount of tax involved is substantial, over 
$100,000. It is unfortunate that the issues of the case have reached this 
point. I think they should be disposed of on the merits and the taxpayer 
be given an opportunity -- 

THE COURT: The proceeding is dismissed for lack of juris- 
diction and your motion to continue is denied because even you have no 

statement to even indicate that the thing was sent to the wrong 
address. 

MR. YOUNG: I have evidence here, Your Honor. I am address- 
ing myself to the motion for continuance. 
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THE COURT: It is denied. 

Call the next case. 

MR. YOUNG: May I be heard on evidence then, sir ? ? 

THE COURT: No, I am through. 

MR. YOUNG: May I have another minute or so to: address myself 
to the motion for continuance, Your Honor ? 

THE COURT: No. We have already gone over it and it was 
denied. If there is a mistake, you can make the most of it. If there is 
evidence, you can make application to reopen. But this morning you 
haven't indicated you got anything, I haven't anything. You have had 
one continuance and you ask for another and you haven't done anything 
about it. | 

Now the proceeding is dismissed for lack of jurisdiction, your 
motion for continuance is denied, and clerk call the next case. 

(Whereupon, at 10:45 o'clock a.m., the proceedings in the fore- 
going matter were concluded.) 


[ Entered Feb. 26, 1958] ! 


ORDER OF DISMISSAL | 
This case was called from the motions calendar at Washington, 
D. C. on February 19, 1958 for hearing on respondent's motion to dis- 
miss for lack of jurisdiction alleging that the petition was not filed with 
the Court within the time prescribed by statute. The motion was argued 
by counsel for the parties. Counsel for respondent filed with the Court 
proof of the date of mailing the notice of deficiency which was admitted 
in evidence by the Court. The premises considered, it is | : 
ORDERED: That respondent's motion to dismiss is oe and 
the case is dismissed for lack of jurisdiction. 
/s/ J. E. Murdock 
Judge 
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{ Filed March 19, 1958] 


MOTION TO VACATE 
ORDER OF DISMISSAL 
Comes now the above-named petitioner, pro se, and moves the 
Court to vacate the Order of Dismissal entered in the above-entitled 
cause on February 26, 1958. 
The reasons for this motion are: 
The notice of deficiency in this case is dated June 25, 1957. The 
appeal to this Court was mailed September 24, 1957. 
The respondent, on November 22, 1957, filed a Motion to Dis- 
miss on the ground that the petition was filed one day late. The said 
motion was granted and Order of Dismissal entered February 26, 1958. 


The facts with respect to the case are as follows: 


On January 10, 1956, the petitioner executed a power of attorney 
authorizing Charles H. Renthal to represent him in all matters in con- 
nection with his federal tax liability. The said power specifically 
directed that all correspondence, documents, warrants, or other data in 

connection with the matter be sent in care of Charles H. Renthal, 
1501 Broadway, New York, New York. The reason for this direction 
that the correspondence and documents be sent in care of Mr. Renthal 
was that the petitioner, who resided at 64 East 34th Street, New York, 
New York, in January 1956, knew at that time that he was going to move 
from the said address and wished to inform the Treasury Department 
as to the address where mail should be sent to him. 

The petitioner did, in fact, move from 64 East 34th Street, New 
York, New York, on March 31, 1956, to his present address at 6357 
Greene Street, Philadelphia 44, Fennsylvania. 

A copy of the said power of attorney is attached hereto marked 
Exhibit A and made a part of this motion by reference. 

Despite the direction in the said power of attorney, petitioner is 
informed and believes that the notice of deficiency herein involved was 
addressed to 64 East 34th Street, New York, New York; that the said 
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notice was never received by petitioner but was returned by the Post 
Office Department to the Internal Revenue Service. Fetitioner was later 
advised of the mailing of the notice of deficiency and filed the appeal 
herein with this Court. ; 

Since the filing of the power of attorney referred : above, the 
Internal Revenue Service has consistently mailed all documents in con- 

nection with the petitioner's tax liability, with the exception of 
the notice of deficiency herein involved, to the petitioner in care of Mr. 
Renthal. As a result, such documents have been promptly received. 

Attached hereto as Exhibit B and made a part hereof by 
reference is copy of a letter dated March 30, 1956, addressed to Mr. 

D' Andrea in care of Mr. Renthal, granting an extension of time within 
which to file the petitioner's 1955 income tax return. . 

Attached hereto as Exhibit C and made a part hereof by reference 
is a copy of Form 17-A, addressed to Mr. D'Andrea in care of Mr. 
Renthal, covering the year 1956. : 

Attached hereto as Exhibit D and made a part hereot by reference 
is a copy of Form 17-A, addressed to Mr. D'Andrea in care of Mr. 
Renthal, covering the year 1955. 

Attached hereto as Exhibit E and made a part hereof by reference 
is a copy of Form 21-A, addressed to Mr. D'Andrea in care of Mr. 
Renthal, covering the year 1955. : 

Sec. 6212, Internal Revenue Code, provides that any | notice of 
deficiency must be mailed to the taxpayer at his last known address. 

In the case here involved the notice of deficiency was not mailed to the 
taxpayer at his last known address, as indicated by the facts set forth 
above. 


See Walter G. Morgan, 5 B.T.A. 1035, Utah seit Co., 


6 B.T.A. 343, Eppler v. Commissioner, (CA7-1951), 188 F. (24) 95, 
40 A.F.T.R. 361. 
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WHEREFORE, it is prayed that this motion be granted. 
/s/ A. Ralph D'Andrea 
A. Ralph D'Andrea 
c/o Charles H. Renthai 
1501 Sroadway 
New York, New York 
DISTRICT OF COLUMBIA, SS: 

A. RALPH D'ANDREA, being duly sworn, states that he is the 
petitioner in the above entitled case; that he has executed the foregoing 
motion to vacate order of dismissal and that the facts set forth therein 
are true. 

/s/ A. Ralph D'Andrea 

A. Ralph D'Andrea 

c/o Charles H Renthal, 

1501 Broadway 

New York, New York 
SUBSCRIBED AND SWORN TO before me this 18 day of March 1958. 


/s/ Dorothy D. Murray 
Notary Public 


My commission expires December 14, 1961 


EX. A 

KNOW ALL MEN BY THESE PRESENTS, that I, RALFH 
D'ANDREA, 64 East 34 Street, New York, New York, hereby make, con- 
stitute and appoint, with full power of substitution, CHARLES H. 
RENTHAL my true and lawful attorney hereby revoking any and all 
powers of attorney heretofore executed in the premises, for me and in 
my name, place and stead to sign, make, execute, file and prosecute 
before the Bureau of Internal Revenue, United States Treasury Depart- 
ment, all claims for refund, abatement or credit of any and all excessive 
taxes which have heretofore been or may hereafter be unlawfully or il- 
legally assessed against or collected from me by the said Treasury 
Department for United States Income Taxes and to defend me against 
proposed additional taxes, to institute such proceedings at law or in 
equity as is deemed necessary or proper for my relief; to do and per- 
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form any and all such other lawful acts as shall be deemed necessary 
or proper to protect my interests; to receive and receipt for vouchers 
issued to me covering such sums as may be refunded; to make, execute 
and deliver all necessary receipts, vouchers or releases upon the 
refunding, abatement or credit of any of such taxes, to request of and 
receive from the Treasury Department such documents or copies 
thereof as I may be entitled under the law and the regulations to demand 
and receive, giving and granting unto said attorney full power and 
authority to do and perform all and every act or thing whatsoever 
requisite or necessary in and about the premises as fully to all intents 
and purposes as I might or could do if personally present at the doing 
thereof; hereby ratifying and confirming all claims or other documents 
which said attorney may have filed or executed or may file or execute 
in this matter. , 

And I hereby request and direct that all correspondence, docu- 
ments, warrants or other data in connection with this matter be sent in 
care of CHARLES H. RENTHAL, 1501 Broadway, New York, N. Y. 

IN WITNESS WHEREOF I have hereunto set my hand and seal 
this the 10th day of January, 1956. ! 

/s/ A. Ralph D'Andrea 
STATE OF NEW YORK ) : 


) ss 
COUNTY OF NEW YORK ) 


Be it known that on the 10th day of January, 1956 before the 
undersigned, a Notary Public in and for the State and County aforesaid, 
personally came and appeared one RALPH D'ANDREA to me known as 
the person described in and who executed the above Power of Attorney, 


and who acknowledged the same to be his free act and deed for the pur- 


poses therein set forth. 
IN TESTIMONY WHEREOF I have hereunto set wae ‘hand and 
official seal the day and year last above written. 


/s/ Arthur B. Greene 
Notary Public 
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[ Filed April 16, 1958] 
AFFIDAVIT 

PETER F. PINTO, being duly sworn, deposes and says: 

Iam a Technical Advisor with the Appellate Division, New York 
City Region, New York, Internal Revenue Service, and I make this affi- 
davit in opposition to petitioner's motion to vacate Order of Dismissal 
of this Court, said motion having been filed with the Court on March 19, 
1958. 

In the course of my duties as a Technical Advisor, the above- 
entitled case was assigned to me for consideration on January 24, 1957. 

On February 19, 1957 I telephoned Mr. Charles H. Renthal, the 
petitioner's authorized representative, for the purpose of arranging a 
conference. Mr. Renthal requested that I call him on April 1, 1957 as 
he was unable to set a date for a conference until after April 1, 1957, 
due to the fact that it was the income tax season and because he was in 
the midst of moving to new office facilities. 

Your deponent telephoned Mr. Renthal again on April 1, 1957 and 
a conference was scheduled for April 25, 1957, at which time Mr. 
Renthal was to produce his client's records. 

On April 25, 1957, Mr. Renthal called your deponent to advise 
him that he would be unable to attend the conference by reason of ill- 
ness which had confined him to his bed, and he stated that he would call 
me at a later date to reschedule the conference. 

On May 1, 1957, Mr. Renthal telephoned your deponent and stated 
that the petitioner was collating all of the required data and he would 
call me again in two weeks to set a definite conference date. 

Your deponent telephoned Mr. Renthal on May 20, 1957 and noti- 
fied him that if a conference was not scheduled by the end of the month 
and the necessary data furnished in support of his contentions a statutory 
notice of deficiency would be issued. On May 27, 1957, your deponent 
again telephoned Mr. Renthal's office and was informed by Mr. Hartz, 


his associate, that the petitioner was traveling on business and had not 


contacted his representative. 
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Pursuant to the aforesaid conversation with Mr. Renthal's asso- 
ciate a report was prepared requesting that a statutory notice of 
deficiency be issued to the petitioner at his address, 64 East 34th Street, 
New York, N. Y. : 

Your deponent concluded that the petitioner's address was 64 
East 34th Street, New York, N. Y., as a result of his examination of the 
case file, which disclosed that the power of attorney filed by the repre- 
sentative with the District Director of Internal Revenue on June 1, 1956 
set forth 64 East 34th Street, New York, N. Y. as petitioner's address. 
The District Director of Internal Revenue sent the 30-day letter, ad- 
dressed to the petitioner at 64 East 34th Street, New York, N. Y., and 

pursuant to the said 30-day letter the petitioner, on May 22, 1956, 
executed and filed with the Internal Revenue Service a sworn protest 
thereto which set forth his address as 64 East 34th Street, New York, 

N. Y. | 

On June 25, 1957 a statutory Notice of Deficiency was forwarded 
to the petitioner by registered mail, return receipt requested, to his 
last known address, 64 East 34th Street, New York, N. Y. A copy of the 
statutory notice also was mailed to his representative, Mr. Charles H. 
Renthal. , 
The statutory Notice of Deficiency which was mailed to the 
petitioner by registered mail was returned to the Appellate Division 

due to the fact that it had not been claimed by the taxpayer. An exam ina- 
tion of the envelope disclosed that the registered letter was received at 
the Murray Hill Post Office Station, New York, N. Y., on June 26, 1957 
and was forwarded to Post Office Box 717 at the Grand Central Station 
Post Office, New York, N. Y. on June 27, 1957. The envelope further 
disclosed that two notices of registered mail were left for the addressee 
in Box 717; that the mail was not claimed and accordingly it was 
returned to the sender on July 10, 1957 as unclaimed. | 

On July 12, 1957, your deponent telephoned Mr. Charles H. 
Renthal and advised Mr. Renthal of the aforesaid facts. Mr. Renthal 
stated that he had received a copy of the statutory notice of deficiency 
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and acknowledged receipt thereof. He further stated that the petitioner 
had removed from premises 64 East 34th Street, New York, N. Y. toa 
new address and that he would not furnish your deponent with the new 
address since he had not been authorized by the petitioner to do so. 

Mr. Renthal stated further that he expected the petitioner at 
his office on July 16, 1957 to assist him in the preparation of a petition 
and at that time he would advise me of the petitioner's new address, if 
authorized to do so. 

Your deponent did not hear from Mr. Renthal again until Septem - 
ber 23, 1957, when he called and stated to your deponent that he had not 
been able to prepare the petition and requested an extension of 30 days 
in which to prepare it. Your deponent advised Mr. Renthal that he did 
not have the authority to grant his request for any such extension. 

FURTHER, deponent sayeth not. 


/s/ Peter F. Pinto 
Peter F. Pinto 
Technical Advisor 


Subscribed to before me 


this 14th day of April, 1958 


/s/ Kathryn M. Field 

Notary Public, State of New York 
No. 41-1208150 

Qualified in Queens County. 

Term expires 3/30/59 


OFFICIAL REPORT OF PROCEEDINGS 
BEFORE 
THE TAX COURT OF THE UNITED STATES 





Court Room No. 2, 
Internal Revenue: Building, 
Washington, D. C. 
Wednesday, April 16, 1958. 


(Met, pursuant to notice, at 10:00 o'clock, a.m.) 
BEFORE: 

Hon. J. EDGAR MURDOCK, Judge. 
APPEARANCES: 


NORBERT J. HEUBUSCH, Esquire, 1921 Eye Street, N. W., 
Washington, D. C., appearing on 
behalf of Petitioner. 


JOHN J. MADDEN, Esquire, (Hon. Nelson P. Rose, Chief 
Counsel, Internal Revenue Service), 
Room 905, 90 Church Street, New 
York, N. Y. y REPEREE EO behalf of 
Respondent. 


PROCEEDINGS 
THE CLERK: Docket 70202, A. Ralph D'Andrea. | 
MR. HEUBUSCH: Norbert J. Heubusch, for Petitioner. 


MR. MADDEN: John J. Madden, for Respondent. | 


THE COURT: Mr. Heubusch, as I understand your motion in 
your argument for dismissal, you say the Petitioner gave a Power of 
Attorney to Charles H. Renthal, and your contention is what -- that the 
notice of deficiency should have been sent to him ? 7 

MR. HEUBUSCH: That is correct. That is the last known 


address of the Petitioner, and as far as the Commissioner is concerned, 
within the meaning of Section 62.12 of the Code. The — very 
simply is -- : 

THE COURT: Let me ask you a question before you begin. 
There is no allegation you ever gave the Commissioner any notice about 
this Power of Attorney. All he knows is he did not serve it on him or 
give it to him in some way. Did you claim you notified him or the Peti- 
tioner gave it to Renthal and that was the end of it? ! 

MR. HEUBUSCH: No, sir. We claim it was in turn given by Mr. 
Renthal to the officials in the Technical Section. 

THE COURT: There is no such allegation in this motion. 
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MR. HEUBUSCH: I believe the additional exhibits attached to 
this motion are an indication the Commissioner did in fact receive the 

Power of Attorney -- exhibits ''B'' through "E” relate to corre- 
spondence which was subsequently sent to the address listed in the 


Power of Attorney. 

THE COURT: It would have to appear here before you would ever 
get started that prior to the mailing of the notice of deficiency by this 
case, which was -- do you know offhand when it was? 

MR. HEUBUSCH: June 25, Your Honor. 

THE COURT: June 25, 1957? 

MR. HEUBUSCH: That is correct. 

THE COURT: You allege here on January 10, 1956 the Commis- 
sioner gave this Power of Attorney? When and under what circumstances 
did it get to the Commission? 

MR. HEUBUSCH: The exact circumstances, Your Honor, counsel 
for the Petitioner is not aware of, and cannot state. However, I can state 
that there were several conferences held with the Internal Revenue offi- 
cials at which time this Power of Attorney was -- 

THE COURT: You know, Mr. Heubusch, the mere fact that some- 
body had a power of attorney and conferred with the Internal Revenue 
Service and that the Internal Revenue Service was aware the man had a 
power of attorney, still does not touch this case. | 

MR. HEUBUSCH: To this point, the information of the Commis- 

sioner was of his last known address. We allege and it in fact 
happened at the time this Power of Attorney was executed, January 10, 
the taxpayer knew he was moving from his address. The taxpayer 
traveled consistently throughout this country and through Europe. 

THE COURT: Let us assume that is all so. 

MR. HEUBUSCH: If that is the situation, then someone, the 
Commissioner through his agents recognized that there was to be 
another address. 

THE COURT: I don't follow that last step. 

MR. HEUBUSCH: I don't know how better to indicate there was 
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a recognition of a later address than the exhibits -- 3 

THE COURT: If you could come in here with a showing prior to 
the issuance of this notice of deficiency, the taxpayer had notified the 
Commissioner clearly that any notice of deficiency or any other com- 
munication you want to send to this taxpayer must come through this 
man who has a power of attorney, there would not be any peeien about 
it. But it is not shown. 

What is the matter, Mr. Madden? 

MR. MADDEN: I will admit for the purpose of this hearing that 
a power of attorney was filed with the district director on June 1, 1956, 
prior to the issuance of the statutory notice. , 

THE COURT: June -- ? 

MR. MADDEN: June first, 1956. 

THE COURT: Before the Power of Attorney was given? 

MR. MADDEN: No. 

THE COURT: June 10, 1956, the Power of Attorney was filed? 

MR. MADDEN: Yes, Your Honor. 

THE COURT: We did not get anyplace with that. He could file 
ten of them. If he didn't say anything about where he wanted the notice 
of deficiency sent. | 

MR. MADDEN: It says, "TI hereby direct and request all docu- 
ments", et cetera, "be sent in care of Charles H. Renthal, 1501 Broad- 
way 36, New York. 

And we did send a copy of the notice of dietician to that ad- 
dress of Mr. Renthal's and we sent the original to the address at the 
top, which in the Power of Attorney reads such as this: "Know all men 
by these presents that I, A. Ralph D'Andrea, 64 East 36th Street, New 
York." 7 

We sent the notice of deficiency to his address, given in the 
Power of Attorney. And we sent a copy of the notice of deficiency to 
him in care of the attorney. 

THE COURT: What more should they do ? 

MR. HEUBUSCH: In 23TC192 the taxpayer argued in a power of 
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attorney which is almost verbatim with the power of attorney in this 
case that he should have had the notice of deficiency sent to the address 
given in the power of attorney and not to the lawyer. The Court held it 
should have gone to the lawyer and not to the taxpayer. 

THE COURT: What is the citation? 

MR. HEUBUSCH: 23TC192. 

THE COURT: Page 192? 

MR. HEUBUSCH: That is correct, Your Honor. He cited 1954 -- 

THE COURT: I don't care to -- 

MR. HEUBUSCH: There is the case, Your Honor, decided, 
Marjorie F. Birnie, in 16 Tax Court, 861. 

In that case the taxpayers merely noted on the back of a waiver 
of assessment that they wanted all their correspondence sent in care of 
their certified public accountant. This Court held that the notices were 
sent to the taxpayers and duly received at an address furnished by them 
subsequent to the file of the returns, it was so far as the Commissioner 
was put upon proper notice the latest address of the taxpayer for 1956 
tax purposes. The last address known to the Commissioner within the 
meaning of Section 272 (b). 

Your Honor, that is all the point in this case. 

The Respondent has admitted they got the power of attorney, 
giving the address or later address. Evidence has been submitted with 
that motion to indicate that the Commissioner in fact acknowledged that 
later address. 

Exhibit "B" through "E" indicate -- 

THE COURT: What is the use of talking about it when your 

adversary admits he got it in June, 1956, before he got the 
notice of deficiency? I will admit the -- 

MR. MADDEN: May I reply briefly? 

THE COURT: Yes. 

MR. MADDEN: Respondent takes the position Petitioner is in 
the wrong forum. Your Honor has dismissed the case in prior hearing. 
If Your Honor should determine this notice was not sent to the last 
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known address of the Petitioner, then there is not a valid notice of 


deficiency. 

THE COURT: There may be something in that. 

MR. MADDEN: And the Court must dismiss it again. The only 
remedy Respondent has is this. If and when the Commissioner deter- 
mines to assess based on Your Honors dismissal of the prior proceeding, 
then the Petitioner argues and seeks an injunction against the assessment, 
because he never received a proper notice of deficiency. This Petitioner 
is seeking your jurisdiction for the purpose of saying oat: have none. 

THE COURT: I have got it. 

MR. MADDEN: And the second point is it to the last known 
address. The power of attorney says "I Ralph D'Andrea, 64 East 36th 
Street, appoint" so-and-so "my attorney." 

THE COURT: Is that so in the copy attached here 2 

MR. MADDEN: In the body of the notice. | 

THE COURT: Is that shown in the copy of the power of attorney 

that is filed here with these papers? 

MR. MADDEN: Yes, Your Honor, it is shown — ! 

THE COURT: You are stating now that on the power of attorney 
it gives his address? : 

MR. MADDEN: As 64 East 36 Street, New York, and that is the 
address to which the Commissioner addressed notice of deficiency. 

THE COURT: But he is arguing on the same power of attorney 
he questioned. : 

MR. MADDEN: It says here all documents, warrants, and other 
matter in connection with this matter be sent in care of Charles H. 
Renthal. 

There is a case right on that, decided by this Court, Bert D. 
Parker, 12TC1079. 

There is also the power of attorney directed that all correspondence, 
warrants and other matters in connection with that matter be sent in care 
of the attorney. As in the case here it did not direct that copies of all 
correspondence be sent. The power of attorney also reflects the Peti- 
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tioner's address to which the notice was mailed as was true in the 
instant case. This Court said 'We do not see in the directive contained 
in the power of attorney that correspondence, documents and other data 
be sent in care of the attorney. Any requirement that the notice of 
deficiency be sent to any address other than that of the address given 
for the Petitioner in the power of attorney and appearing therein prior 

to the address of the attorney. The directive does not in its text 
refer to the notice of deficiency and if in the face of the statute stating 
that such notice is sufficient, is mailed to the last known address, the 
Commissioner would not have been justified in addressing the deficiency 
notice in care of the attorney." 

THE COURT: That is it? 

MR. MADDEN: That is it, Your Honor. 

THE COURT: Do you have something further ? 

MR. HEUBUSCH: Just addressing myself to the case that counsel 
for Respondent just cited, Your Honor. 

THE COURT: Yes. 

MR. HEUBUSCH: I think there is a very valid and necessary 
distinction in the Bert D. Parker case. That is in fact the taxpayer at 
his residence received a registered letter. That is not the situation in 


this case. This taxpayer has not to this day ever received the original 


notice of deficiency or ever received a registered letter. 

THE COURT: How about Renthal? 

MR. HEUBUSCH: No, sir. He has not. 

THE COURT: He did not receive the one that was mailed to him ? 

MR. HEUBUSCH: He received a copy, Your Honor. It was not 
registered. The mailing certificate and the file will indicate the only 
registered letter went to the taxpayer. 

THE COURT: All right. Is there something more? 

MR. MADDEN: I would like to submit an affidavit by Peter F. 
Renfrew, the technical advisor in the Appellate Division, in which he 
sets forth the facts in the sending out of the notice of deficiency and 
conference held with taxpayer's counsel after taxpayer's counsel had 
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received the notice of deficiency and I might add the Respondent is 
prepared to prove, in case the Court so desires, that 64 East 36th Street 
is still the Petitioner's address and the Post Office Department has on 
file that mail addressed to 64 East 36th Street is to go to this particular 
Post Office Box in the Grand Central Terminal and that is still his 
address so far as the Post Office records are concerned. ! 

THE COURT: The document may be filed. I will take the case 
under advisement. And I want a copy of the transcript. : 

(Whereupon, after taking a recess, the hearing continued as 
follows.) 

MR. MADDEN: In the motion, Petitioner points out he received 
mail addressed to him care of this attorney. | 

There are attached to the motion Exhibits B, C, D, and E. 

All of those exhibits, Your Honor, were sent as the petitioner 
alleges to him in care of the attorney and they involve matters referring 
to other years than those before the Court. And in connection with which 
the address shown on the return was the Petitioner, care of the attorney. 

And, Your Honor, as this Court has held in the Joseph Marcus 
case, 12TC1271, the filing of a return for subsequent to a year covered 
by the notice, which return was filed prior to the issuance of the notice, 
and which in turn reflected a new address, did not give the Commis- 
sioner notice of a change of address. 

MR. HEUBUSCH: With Respondent permission, there is some 
doubt as to the complete necessities of Exhibit "A" attached to our 
motion being the power of attorney authorizing Mr. Renthal to address 
him. With the Court's permission, Your Honor, I would like to introduce 
this photostatic copy of the power of attorney actually paeecsien to the 
Internal Revenue Service. 

THE COURT: In other words, it was agreed what you are now 
introducing was a copy of the document given to the Director of Internal 
Revenue, New York, did you say? : 

MR. MADDEN: Yes, on June 1, 1956. 

THE COURT: It may be received. That takes the place of the 
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other document which is incomplete in some respects. 
MR. HEUBUSCH: That is correct. 
THE COURT: It may be admitted. 
(The hearing was closed.) 


ORDER 

This proceeding was dismissed for lack of jurisdiction on the 
ground that the Tax Court lacked jurisdiction because the petition to the 
Court was not filed within the time allowed by statute. The petitioner 
has filed a motion to vacate that order of dismissal because the notice 
of deficiency was sent by registered mail to the petitioner at the address 
shown on the return whereas the petitioner had notified the Commissioner 
prior to the mailing of that notice that communications in regard to his 
tax liability should be sent to him care of a named person at the address 
of that person, which address was different from that of the taxpayer 
shown on his return. 

The taxpayer is thus hopelessly placed on the horns of a dilemma. 


If the notice sent by registered mail to the taxpayer at the address shown 
on his return was a proper notice under the law, then the order dismiss- 


ing the proceeding for the reasons given therein was proper. But if that 
notice was not a proper one as provided by law because it was not sent 
by registered mail to the last address of the taxpayer known to the Com- 
missioner, then the record shows that no notice of deficiency was ever 
sent in accordance with the law, and for that reason this Court has no 
jurisdiction and the dismissal for lack of jurisdiction was not improper. 
After due consideration, it is 

ORDERED, that the petitioner's motion to vacate is denied. 


/s/ J. E. Murdock 
Judge 
Dated - Washington, D. C. 
April 16, 1958 
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DOCKET ENTRIES 


Date ae . i 
Month Day Year Filings and Proceedings Action Served 


Sept. 25, 1957 Petition Filed: Fee Paid 9/25/57 | Oct. 16, 1957 


Nov. 22, 1957 Motion by resp. to dismiss for Granted 
lack of jurisdiction Feb. 19, 1958 


Nov. 1957 Notice of Hearing Jan. 8, 1958, : 
Wash. D.C. on resp. motion : Dec. 2, 1957 


Dec. 1957 Motion by petr. to extend hearing Granted 
date to 2/19/58 12/26/57 Dec. 27,1957 


Feb. 1958 Motion by petr. to extend hearing Denied 
date to 4/22/58 2/7/58 Feb. 7, 1958 


Feb. 1958 Hrg. on Resp. motion to dismiss - 
Granted, Petr's oral motion - 
Denied. Appearance of Milton 
Young, Esq. filed. 


Order of Dismissal entered, : 
Judge Murdock : Feb. 28, 1958 


Transcript of Proceedings 
Feb. 19, 1958 


Motion by petr. to vacate order 
of dismissal 


Notice of hrg. Apr. 16, 1958, 
Wash. D.C., on petr. motion. 


Hearing on petrs' motion to 
vacate order of dismissal CAV 
to Judge Murdock. Entry of 
appearance of Norbert J. 
Heubusch, Affidavit, copy of 
Power of Attorney filed at 
hearing 


Order that petrs’ motion to 
vacate is Denied 


Transcript of Proceedings 4-16-58 
filed 





2 


July 14, 1958 


July 14, 1958 


July 21, 1958 


Aug. 14, 1958 


38 


Petition for Review by U.S.C.A. 
Dist. of Columbia, filed by 
the Petr. 


Proof of Service of pet. for rev. 
filed 


Entry of Appearance of Robert 
Ash, Esq. as counsel on 
petition for review 


_ Agreed Designation of contents of 


record on review, filed. 
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In Tee 


Wuited States Court of Appeals 


For Taz Dirsretor or CoL 





| or the 
Di trict of Columbia Circuit 
FLED ocT 25 198 


No. 14,640 











STATEMENT OF QUESTION PRESENTED 


On June 25, 1957, the Commissioner sent a notice of 
deficiency by registered mail to taxpayer at his last known 
address as shown in a power of attorney filed with the 
District Director. A copy of the notice of deficiency was 
mailed to taxpayer’s representative named in the power 
of attorney. The notice of deficiency mailed to taxpayer 
was returned but taxpayer’s representative received a 
copy. Taxpayer’s petition for redetermination was mailed 
to the Tax Court on September 24, 1957, the ninety-first 
day after the notice of deficiency was mailed. The petition 
for redetermination was received and filed by the Tax 
Court on September 25, 1957, the ninety-second day after 
the notice of deficiency was mailed. In respondent’s opin- 
ion, the question is whether the Tax Court correctly dis- 
missed the petition for redetermination for lack of juris- 
diction because it was not filed within the ninety days 
allowed by Section 272(a)(1) of the Internal Revenue 
Code of 1939. 
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United States Court of Appeals 


For tue Disraicr or CoLumsi1a Crecvuir 


No. 14,640 
A. Rates D’AnvREA, PETITIONER 
Vv. 


CoMMISSIONER OF INTERNAL REVENUE, RESPONDENT 


On Petition for Review of an Order of the 
Tax Court of the United States 


BRIEF FOR THE RESPONDENT 


COUNTER-STATEMENT OF CASE 


On June 25, 1957, the Commissioner sent a notice of 
deficiency to taxpayer by registered mail. The notice was 
addressed to taxpayer at 64 East 34th Street, New York, 
New York. (R. 3, 27.1) This was the taxpayer’s address 
shown in the power of attorney filed with the District Di- 
rector on June 1, 1956. (RB. 24, 31.) Taxpayer did not file 
returns for the years covered by the notice of deficiency, 
ie., 1945 through 1952. (RB. 5.) 

The notice of deficiency which was mailed to taxpayer 
at his 34th Street address was forwarded by the post office 


1 Record references are to the joint appendix to taxpayer’s brief. 


(1) 
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on June 27, 1957, to Post Office Box 717, Grand Central 
Station. Despite two notices of the registered mail it was 
not claimed by taxpayer and, accordingly, the registered 
mail—which was the notice of deficiency—was returned to 
the District Director. (R. 27.) 

The power of attorney alluded to above authorized the 
Commissioner to send correspondence and other docu- 
ments to taxpayer’s representative, Charles H. Renthal, 
at 1501 Broadway, New York, New York. (R. 25.) On 
June 25, 1958, the same day the notice of deficiency was 
mailed to taxpayer, a copy of the notice of deficiency was 
mailed to Charles H. Renthal at 1501 Broadway, New 
York, New York. (RB. 3, 27.) 

Taxpayer’s representative, Charles H. Renthal, received 
the copy of the notice of deficiency. He stated to an em- 
ployee of the Internal Revenue Service that taxpayer had 
moved from the 34th Street address but he would not fur- 
nish taxpayer’s address to the Internal Revenue Service 
employee. He also stated that on July 16, 1957, he ex- 
pected taxpayer to assist him in preparing a petition. 
(R. 27-28.) 

The ninetieth day after the notice of deficiency was 
mailed to taxpayer was September 23, 1957, which was 
neither a Saturday, Sunday, nor a legal holiday. Tax- 
payer’s petition for redetermination was postmarked on 
September 24, 1957, the ninety-first day after the notice 
of deficiency was mailed, and was received and filed by 
the Tax Court on September 25, 1957, the ninety-second 
day after the notice of deficiency was mailed. (R. 17-18, 
37.) 

The Commissioner moved to dismiss the petition on the 
ground that the Tax Court lacked jurisdiction because the 
petition was not filed within the ninety-day period pre- 
seribed by Section 272(a)(1), Internal Revenue Code of 
1939. (R. 17-18.) The Tax Court granted the Commis- 
sioner’s motion to dismiss (R. 21) and denied taxpayer’s 
motion to vacate the order of dismissal. (B. 36.) 
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STATUTES INVOLVED 
Internal Revenue Code of 1939: 


SEC. 272 [As amended by Section 203 of the Act of 
December 29, 1945, ¢. 652, 59 Stat. 669]. PROCE- 
DURE IN GENERAL. 


(a)(1) Petition to The Tax Court of the United 
States.—If in the case of any taxpayer, the Commis- 
sioner determines that there is a deficiency in re- 
spect of the tax imposed by this chapter, the Commis- 
sioner is authorized to send notice of such deficiency 
to the taxpayer by registered mail. Within ninety 
days after such notice is mailed (not counting Satur- 
day, Sunday or a legal holiday in the District of Co- 
lumbia as the ninetieth day), the taxpayer may file a 
petition with the Tax Court of the United States for 
a redetermination of the deficiency. No assessment 
of a deficiency in respect of the tax imposed by this 
chapter and no distraint or proceeding in court for 
its collection shall be made, begun, or prosecuted until 
such notice has been mailed to the taxpayer, nor until 
the expiration of such ninety-day period, nor, if a 
petition has been filed with the Tax Court, until the 
decision of the Tax Court has become final. * * ° 

° * ° ° 

(k) Address for Notwe of Deficiency—tIn the ab- 
sence of notice to the Commissioner under section 
312(a) of the existence of a fiduciary relationship, 
notice of a deficiency in respect of a tax imposed by 
this chapter, if mailed to the taxpayer at his last 
known address, shall be sufficient for the purposes 
of this chapter even if such taxpayer is deceased, or 
is under a legal disability, or, in the case of a cor- 
poration, has terminated its existence. 


(26 U.S.C. 1952 ed., See. 272.) 


SUMMARY OF ARGUMENT 


The Commissioner is authorized by Section 272(a) (1) 
of the Internal Revenue Code of 1939 to send a notice 
of deficiency by registered mail to taxpayer at his last 
known address. The notice of deficiency was sent by 
registered mail to taxpayer at the address shown in the 
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power of attorney filed with the District Director. This 
was taxpayer’s last address known to the Commissioner. 
Thus, in accordance with the statute, the notice of de- 
ficiency was sent to taxpayer at his last known address. 

The ninety-day period within which to file a petition 
for redetermination is computed from the date a proper 
notice of deficiency is mailed to the taxpayer. The no- 
tice of deficiency was proper in this case and, therefore, 
the ninety days commenced when the notice of deficiency 
was mailed on June 25, 1957. A copy of the notice of 
deficiency was mailed to taxpayer’s representative on the 
same day the notice of deficiency was mailed to taxpayer 
and the record warrants the conclusion that taxpayer 
had actual knowledge of the notice of deficiency within 
ample time to file a timely petition for redetermination. 
There is no reason, therefore, for not computing the 
ninety-day period from the date of mailing the notice of 
deficiency. 

The ninety-day period for filing expired on September 
23, 1957, which was neither a Saturday, Sunday nor a 
legal holiday. Taxpayer’s petition for redetermination 
was mailed to the Tax Court on September 24, 1957, the 
ninety-first day. Taxpayer’s petition was received and 
filed by the Tax Court on September 25, 1957, the ninety- 
second day. Timely filing is jurisdictional and since 
taxpayer’s petition for redetermination was two days late 
the Tax Court did not acquire jurisdiction. 

Accordingly, the Tax Court correctly dismissed the 
petition for lack of jurisdiction. 





b) 
ARGUMENT 


The Tax Court Correctly Dismissed The Petition For 
Lack Of Jurisdiction Because The Petition Was Not 
Timely Filed In Accordance With The Provisions Of 
Section 272(a)(1) 


A. The notice of deficiency was properly addressed 
to taxpayer’s last known address and the ninety- 
day period for filing commenced on the mailing 
date of June 25, 1957 


Section 272(a)(1) of the Internal Revenue Code of 
1939, supra, requires mailing a notice of deficiency to 
taxpayer as a prerequisite to assessment if the Commis- 
sioner determines there is a deficiency in income tax. 
The section authorizes sending the notice of deficiency by 
registered mail and subsection (k), supra, states that 
mailing the notice of deficiency “to the taxpayer at his 
last known address, shall be sufficient”. The ninety-day 
period within which a petition for redetermination may 
be filed is computed from the date the notice of de- 
ficiency is mailed. Section 272(a)(1). The Commissioner 
determined deficiencies in income tax in this case and, 
on June 25, 1957, a notice of deficiency, was mailed to 
taxpayer at his address shown on the power of attorney 
filed with the District Director. (RB. 3-4, 27.) This was 
taxpayer’s last address known to the Commissioner. Thus, 
in accordance with the statute, the notice of deficiency 
was sent to taxpayer at his last known address, the notice 
of deficiency was properly addressed, and the ninety-day 


2 Taxpayer cites Sections 6212 and 6213 of the Internal Revenue 
Code of 1954 (Br. 8-4, 7) which are substantially the same as 
Section 272(a)(1) of the Internal Revenue Code of 1989. We be- 
lieve that Section 272(2)(1) is applicable because Section 7851 
(a)(6) of the Internal Revenue Code of 1954, by its failure to 
make Sections 6212 and 6213 of the Internal Revenue Code of 
1954 applicable, continues the notice of deficiency procedures and 
petition to the Tax Court procedures of Section 272(a)(1) with 
respect to taxes imposed by the Internal Revenue Code of 1989, 
as here. 
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period for filing a petition for redetermination commenced 
on the date the notice of deficiency was mailed. 

Section 272 was designed to facilitate and insure, as 
far as practicable, actual delivery to taxpayers of the 
Commissioner’s notices of deficiency. The obvious pur- 
pose was to put a taxpayer on notice of the administra- 
tive determination and to allow him a sufficient opportu- 
nity to file a petition for redetermination with the Tax 
Court if he chose. Dolezilek v. Commisstoner, 94 App. 
D.C. 97, 212 F. 2d 458; Boren v. Riddell, 241 F. 2d 670 
(C.A. 9th). See also H. Rep. No. 179, 68th Cong., 1st 
Sess., pp. 62, 64 (1924) (1939-1 Cum. Bull. (Part 2) 241, 
258, 260); S. Rep. No. 398, 68th Cong., Ist Sess., pp. 
30-31, 32-33 (1924) (1939-1 Cum. Bull. (Part 2) 266, 287) ; 
H. Rep. No. 1, 69th Cong., 1st Sess., pp. 10-11 (1925) 
(1939-1 Cum. Bull. (Part 2) 315, 321-322); S. Rep. No. 
52, 69th Cong., 1st Sess., pp. 26-27 (1926) (1939-1 Cum. 
Bull. (Part 2) 332, 352); H. Conference Rep. No. 356, 
69th Cong., 1st Sess., p. 39 (1926) (1939-1 Cum. Bull. 
(Part 2) 361, 368). The administrative practice of seek- 
ing to accomplish the purpose of the statute by achieving 
actual notice is exemplified by the telephonic contact with 
taxpayer’s representative in this case (R. 27-28), manual 
delivery as in Dolezilek v. Commissioner, supra, and Gold- 
stein v. Commissioner, 22 T.C. 1233, and remailing as in 
Teel v. Commissioner, 248 F. 2d 749 (C.A. 10th), and 
Boren v. Riddell, supra. 

However, the statute does not require actual receipt 
of the notice. Section 272(a)(1) and (k); Gregory v. 
United States, 57 F. Supp. 962 (C. Cls.), certiorari de- 
nied, 326 U.S. 747; Helfrich v. Commissioner, 25 T.C. 404. 
The fact that taxpayer did not receive the notice mailed 
to his 34th Street address, therefore, is not controlling. 
Section 272(k) ; Gregory v. United States, supra; Helfrich 
v. Commissioner, supra. Moreover, non-receipt of that 
notice was not due to the Commissioner’s fault. The 
thirty-day letter which preceded the notice of deficiency 
was mailed to taxpayer’s 34th Street address. Taxpayer 





7 


received this ‘letter and filed a protest on May 22, 1956. 
The protest set forth taxpayer’s address as 64 Kast 34th 
Street, the same address to which the notice of deficiency 
was sent. (R. 27.) Taxpayer claims that he moved from 
the 34th Street address on or about April 1, 1956 (Br. 5), 
which was more than six weeks before the protest was 
filed. And the power of attorney setting forth tax- 
payer’s address as 64 East 34th Street was filed on June 
1, 1956 (R. 25, 31), which was two months subsequent to 
the time taxpayer claimed he moved from that address. 
Certainly it was incumbent upon taxpayer to notify the 
Commissioner of a change in address, especially since 
taxpayer had knowledge of the investigation of his in- 
come tax liability. 

Moreover, taxpayer’s representative actually received 
a copy of the notice of deficiency. On July 12, 1957, an 
Internal Revenue Service employee telephoned taxpayer’s 
representative who acknowledged receipt of the notice of 
deficiency and stated that on July 16, 1957, he expected 


taxpayer to assist him in preparing a petition. (R. 27-28.) 
The record indicates persuasively, therefore, that tax- 
payer had knowledge of the notice of deficiency at least 
as early as the middle of July. In addition, in the peti- 
tion for redetermination which taxpayer verified, tax- 
payer states (R. 1): 


2. The notice of deficiency (a copy of which is at- 
tached and marked Exhibit A) was mailed to the 
petitioner on June 25th, 1957. 

And on September 23, 1957, the ninetieth day after the 
notice of deficiency was mailed, taxpayer’s representative 
requested from an Internal Revenue Service employee 
an extension of time within which to file the petition for 
redetermination. (R. 28.) In the circumstances of this 
ease, therefore, any fault relative to non-receipt of the 
notice or delay in filing the petition for redetermination 
is clearly attributable to taxpayer, not the Commissioner. 
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B. Taxpayer had actual knowledge of the notice of 
deficiency and could have filed a timely petition 


Taxpayer asserts that the notice of deficiency was in- 
valid because it was not mailed by registered mail to his. 
last known address. (Br. 6.) As we have shown, and as 
taxpayer admits (Br. 7), the statute authorizes the Com- 
missioner to send the notice of deficiency by registered 
mail to taxpayer’s last known address. The 34th Street 
address was the last one furnished the Commissioner by 
taxpayer. Sending the notice of deficiency to that ad- 
dress was certainly in compliance with the statute. If 
taxpayer intends by his assertion to argue that the notice 
of deficiency should have been sent to his representative, 
that argument, we submit, is plainly without merit. In 
reply to such an argument, the Tax Court said in Parker 
v. Commissioner, 12 T.C. 1079, 1082-1083: 


Section 272(k) makes no reference to any address 
designated by the taxpayer, but only to hes address. 
It is true that in this case the agents of the Treas- 
ury Department did, after the date of the power of 
attorney, direct correspondence with reference to 
taxation for the taxable years here involved to Monroe 
F. Marsh, the attorney designated, and also addressed 
the petitioners on two occasions in care of Marsh 
at his address; but we do not see in the directive 
contained in the power of attorney, that “correspond- 
ence, documents, warrants or other data” be sent in 
care of Monroe F. Marsh, any requirement that the 
notice of deficiency be sent to any address other than 
that of the address given for the petitioner in the 
power of attorney and appearing therein prior to 
the address of the attorney. The directive does not, 
in text, refer to the notice of deficiency. In the face 
of the statute stating that such notice is sufficient 
if mailed to the last known address of the taxpayer, 
the Commissioner would not have been justified, in 
our view, in addressing the deficiency notice in care 
of the attorney. Moreover, no authority is cited to 
us, or found, to the effect that a deficiency notice if 
actually and promptly delivered to the taxpayer, even 
though wrongly addressed, is not sufficient to start 
the ninety-day period of limitation. Kay Mfg. Co., 
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18 B.T.A. 753; affd., 53 Fed. (2d) 1083. A regis- 
tered letter mailed to an incorrect address but actu- 
ally delivered to taxpayer at the correct address 1S 
sufficient. Whitmer v. Lucas, 53 Fed. (2d) 1007. 
Here the petitioners actually received these notices 
in due course; and, in fact, there is no evidence be- 
fore us that copies thereof were not also received by 
the attorney, in accordance with the recitation in the 
deficiency notice that copies were being sent to him, 
at 424 South Beverly Drive, Beverly Hills, Califor- 
nia. The facts before us do not indicate that the 
delay in filing the petitions was caused by any failure 
to service the notices on the attorney rather than 
on the petitioners themselves. *° * * No logical rea- 
sons appears for preferring the one address, that 
of the attorney, over the other, that of the taxpayer, 
when both are given in the power of attorney, and 
the statute speaks only of the address of the tax- 
payer. The statute providing that notice to the tax- 
payer at his address shall be sufficient, we see no 
ground for saying that it is insufficient merely be- 
cause of a direction given by the taxpayer which 
showed on its face that the attorney’s address was 
different from that of the taxpayer. 


Additionally, since a copy of the notice of deficiency 
was sent to taxpayer’s representative, such notice to the 
authorized agent is notice to taxpayer, the principal. 
Commissioner v. Stewart, 186 F. 2d 239 (C.A. 6th). In 
the Stewart case, the court stated (pp. 241-242): 


In the present case, the taxpayer received the full 
measure of protection guaranteed to him by Section 
972(a) of the Code. Following the usual preliminary 
investigation and discussion of the taxpayer’s re- 
turns, the Commissioner made the tentative de- 
ficiency assessment. Notice of the deficiency assess- 
ment was sent by registered mail to the taxpayer’s 
attorney, previously authorized under a power of 
attorney filed with the Commissioner “to represent 
him * * * in connection with the proposed deficiency 
for the calendar years 19438, 1944, 1945 and 1946, 
now pending before the department * * *” and who 
was by the terms of the power of attorney “author- 
ized to prosecute any * * * appeals or claims arising 





out of the aforesaid tax liability and in particular 
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the proceedings necessary to defeat the proposed de- 
ficiency now pending before the oF ate and to 
do any and all acts in connection therewith as fully 
to all intents and purposes as the grantor itself 
might or could do.” Under the law of principal and 
agent, the Commissioner’s notice to the taxpayer’s 
attorney clothed with such authority was notice to 
the taxpayer himself. Keeping in mind that the final 
purpose of the deficiency notice is to afford the tax- 
payer an opportunity to appeal to the Tax Court, 
and that in the present case the taxpayer acting 
through his attorney promptly took such an appeal, 
we fail to see in what way the taxpayer has been 
prejudiced or harmed. No objection was made by 
the taxpayer at the time of filing his petition for 
review of any defect or irregularities in the giving 
of the required notice. To hold the notice insuf- 
ficient under such circumstances, would “allow the 
technical an undue triumph over the substantial.” 


Accord: Ryan v. Alexander, 118 F. 2d 744, 750 (C.A. 10th). 
If taxpayer is actually arguing that the notice to his 


representative was not valid because it was not registered, 
this argument, we submit, is wrong. Registered mail is 
not the only mode which the Commissioner may use, as 
evidenced, for example, by the recent decision in Boren 
v. Riddell, supra. In that case, the notice of deficiency 
was sent by regular mail. The court said (p. 672): 


We believe that this Court should attempt to give 
effect to the manifest intent of Congress, when it 
changed the requirement “shall use registered mail,” 
to the permissive “may use registered mail.” We 
presume the purpose of using registered mail is first, 
to provide the safest economical method of insuring 
that in the greater majority of cases, notice is actu- 
ally received by the taxpayer from his Government; 
second, to create some commonly accepted factual 
basis to permit, in good conscience, the initiation of 
the ninety day period against the taxpayer, without 
requiring the Government to face the almost impos- 
sible task of proving actual notice to the taxpayer. 


3 The change in statutory language to which the court referred 
was accomplished in the following manner. Section 274(a) of the 
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In the Dolezilek case, supra, this Court said (p. 98): 


The statute flatly says that a petition may be filed 
with the Tax Court within ninety days “after such 
notice is mailed.”* * * It specifically provides that 
“notice of a deficiency in respect of a tax imposed by 
this chapter, if mailed to the taxpayer at his last 
known address, shall be sufficient for the purposes 
of this chapter * * *.” Petitioner had, we think, no 
cause for confusion. Moreover, after her receipt of 
actual notice she could have made a timely filing in 
the Tax Court: some forty-five of the ninety days 
wore left, and there is no suggestion that this was not 
ample. 


The record here warrants the belief that taxpayer here 
had actual knowledge of the notice of deficiency and the 
date it was mailed to him. As already pointed out, tax- 
payer states in his petition for redetermination that the 
notice of deficiency was mailed to him on June 25, 1957. 
(R. 1.) There was no cause for confusion, therefore, as 
to when the ninety-day filing period commenced. 

The record also warrants the belief that taxpayer had 
actual knowledge of the notice of deficiency at least by 
the middle of July, 1957. If taxpayer did not have actual 
knowledge of the notice, his representative would hardly 
have stated on July 12, 1957, that he expected taxpayer 
to assist him on July 16, 1957, in the preparation of a 


Revenue Act of 1924, c. 234, 43 Stat. 253, provided that “the tax- 
payer * * * shall be notified of such deficiency by registered 
mail’. (Italics supplied.) This initial provision negated any mode 
other than registered mail. See Botany Mulls V. United States, 
278 U.S. 282, 289; Heinemann Chemical Co. V. Heiner, 92 F. 2d 
$44, 346-347. This mandatory language was changed to permis- 
sive language in Section 274(a) of the Revenue Act of 1926, c. 27, 
44 Stat. 9, which provided that “the Commissioner is authorized 
to send notice of such deficiency to the taxpayer by registered 
mail.” (Italics supplied.) The latter provision containing permis- 
sive language has been continued in the Revenue Acts up to the 
present time. Section 272(a) of the Revenue Acts of 1928, c. 852, 
45 Stat. 791; 1932, c. 209, 47 Stat. 169; 1984, c. 277, 48 Stat. 680; 
1986, c. 690, 49 Stat. 1648; 1938, c. 289, 52 Stat. 447; Internal 
Revenue Code of 1939, Section 272(a), supra, and 6212(a), Inter- 
nal Revenue Code of 1954. 
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petition. (R. 28.) Thus, even if the date of July 16, 
1957, is accepted hypothetically as the date when tax- 
payer acquired knowledge of the notice of deficiency, there 
remained sixty-nine days within which to prepare and 
file the petition for redetermination. In the Dolezilek 
case there were forty-five days remaining which this court 
said was adequate for a timely petition for redetermina- 
tion. 

Taxpayer’s assertions that the Government will not be 
prejudiced if the dismissal was on the ground that a 
valid notice had not been mailed‘ and that, since he is 
unable to pay the tax, he will not have a day in court 
(Br. 6, 9), are an appeal for sympathy. Taxpayer’s pre- 
dicament is his own doing. He had an opportunity to 
contest the Commissioner’s determination without paying 
the tax by invoking the jurisdiction of the Tax Court. 
His failure to invoke the Tax Court’s jurisdiction by 
timely petition for redetermination is his fault. Never- 
theless, a proceeding in the Tax Court is not taxpayer’s 
single recourse. See Sections 322(b)(1) and 3772(a) (2), 
Internal Revenue Code of 1939, and Section 7422(a), In- 
ternal Revenue Code of 1954. Moreover, taxpayer did 
not file income tax returns or a declaration of estimated 
tax for any of the eight years involved, i.e., 1945 through 
1952. (R. 5, 6.) If taxpayer is unable to pay the tax 
because the tax has accumulated as a result of his flagrant 
disregard of the law, he does not deserve sympathy. And, 
besides, the Commissioner must assess and collect the 
deficiency if taxpayer does not file a timely petition for 
redetermination in the Tax Court. Section 272(a)(1), 
Internal Revenue Code of 1939; Sections 6201, 6301, and 
6303, Internal Revenue Code of 1954; Treasury Regula- 


4 Apparently this assertion refers to the Tax Court’s remark in 
its order denying taxpayer’s motion to vacate the dismissal. The 
Tax Court said that if the notice of deficiency was not sent by 
registered mail to the last address of the taxpayer, “no notice of 
deficiency was ever sent in accordance with the law, and for that 
reason this Court has no jurisdiction and the dismissal for lack 
of jurisdiction was not improper”. (R. 36.) 
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tions on Assessment, Collection, etc. (1954 Code), Section 
301.6213-1. The Commissioner has no authority to issue 
successive notices for the same deficiency. 

The Tax Court is a tribunal of limited jurisdiction 
(Lasky v. Commissioner, 352 U.S. 1027; Commissioner Vv. 
Gooch Milling & Elevator Co., 320 U.S. 418) and the fil- 
ing requirement is jurisdictional (Stebbims’ Estate v. 
Helvering, 74 App. D.C. 21, 121 F. 2d 892). Taxpayer’s 
petition was not filed until it was received by the Tax 
Court.’ Lewis-Hall Iron Works v. Blair, 57 App. D.C. 
364, 23 F. 2d 972, certiorari denied, 277 U.S. 592; Steb- 
bins’ Estate v. Helvering, supra. The Tax Court received 
and filed taxpayer’s petition on September 25, 1957 (BR. 
37), the ninety-second day after the notice of deficiency 
was mailed. This was two days after the prescribed 
ninety-day period for filing a petition for redetermina- 
tion. Section 272(a)(1). Therefore, the Tax Court did 
not acquire jurisdiction. 


5 Section 7502(a), Internal Revenue Code of 1954, treats timely 
mailing as timely filing. The section is effective for mailing which 
occurs after August 16, 1954, but is not applicable if the postmark 
date on the cover containing the petition is not within the pre- 
scribed period. The postmark date here was September 24, 1957. 
(R. 18.) This was the ninety-first day after the notice of defi- 
ciency was mailed and, consequently, was not within the prescribed 
ninety-day period. Section 7502(a), therefore, is not applicable in 
this case. 
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CONCLUSION 


The Tax Court properly dismissed taxpayer’s petition 
for redetermination for lack of jurisdiction because the 
petition was not filed within the ninety-day period pre- 
seribed by Section 272(a)(1). The Tax Court’s order, 
therefore, is correct and should be affirmed. 
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